DAVID & LINDA RICHARDS

225 BROKEN ARROW ROAD
NIPOMO, CA 93444

July 23, 2013

BRIAN PEDROTTI
Project Manager
COUNTY PLANNING AND BLDG. DEPT.
COUNTY GOVERNMENT CENTER
Room 200
San Luis Obispo, CA 93408

Re: RDEIR--Laetitia Winery
Our Property--225 Broken Arrow Road, Nipomo CA 93444

’ Dear Mr Pedrotti;

Please be advised that my wife, Linda, and I own the property located at 225 Broken Arrow Road,
Nipomo, CA 93444 which is located within approximately 600 feet south of the Latitia property
line.. T am writing you this letter to comment upon thgRDEIR report concerning the proposed
Laetitia project.

We purchased our 8.66 acre property in 1989, primarily due to it's rural nature, it's designation as
being rural-residential, and the fact that it was surrounded by land zoned agricultural. Now it
appears that our reliance upon those designations was subverted by Transfer Development Credits
and/or the Agriculture Cluster Ordinance as a proposed 102 house tract project, 77 Cabin Dude
Ranch and Sewer Treatment plant with large Effluent Holding Ponds is being contemplated. This
project will negatively impact us--and all of our neighbors that pre-date this project --tremendously.

We are beyond concerned about road work for the huge increase in traffic, increased water
consumption and new wells, the attendant problems with a large Commercial Enterprise/Dude
Ranch, and a Sewage Treatment Plant with large Effluent Holding Ponds. This project is fatally
flawed..

" TRAFFIC

The proposed density of this project will simply overwhelm the roads from US 101 to the project
site. One-hundred-two houses will more than likely generate over a thousand vehicle trips every day.
The contemplated roads--Thompson, Sheehy and Dana Foothill cannot handle this increase in traffic.
Further, Rim Rock Road connects to Sheehy and Dana foothill and meanders. The "loop" created
is used daily by scores of people from the surrounding community to walk, bicycle, etc. The
increased traffic and the very nature of Rim Rock Road will make this road extremely dangerous
and an absolute tragedy waiting to happen. '




WATER/WELLS,

All of the people living in the Foothill/Rim Rock area rely on wells for their domestic and
agricultural water., It is generally accepted that our water supply is in an over-draft situation. Many
of the existing wells in the area have run dry, and many new potential wells have not produced. The
absurd proposal for a 77 cabin Dude Ranch aside, allowing 102, 1 acre parcels to landscape with
water gulping lawns and further domestic water use would be irresponsible. Mandating individual
water use would be impossible and ultimately futile.

The water studies indicating adequate water for the project are based on inadequate data. Further,
subsequent studies indicating adequate water based their findings on the original flawed data.
To coin a phrase: Garbage in, garbage out.

GEOSYNTEC has voiced CONCERN FOR THE LACK OF WATER given the fractured rock
formations (See section 4.7, Geosyntec report) The consequences of lack of water for the
EXISTING properties would be devistating on multiple levels.

Further, Laetitia appears to want to make a "hit and run" regarding water issues by passing their
responsibility to a mutual water company. Query: If Laetitia truly believes there is enough water,
why would they divest themselves of responsibility. The answer is obvious--THERE SIMPLY IS
NOT ENOUGH WATER.

DUDE RANCH/(:ZOMMERCIAL ENTERPRISE

A commercial enterprise and Dude ranch with the density of the instant project is TOTALLY out
of character with the surrounding community. Many of our community enj oy being outside during
the evening to enjoy the stars and heavens which are enhanced by the attendant darkness. We are
thrilled to view the Milky Way and Constellations. Is this to be replaced by 102 parcels with flood
lights and a Dude Ranch with travellers with no connection to the land nor appropriate conservation?
Will the quiet that we use to recharge our minds and souls be replaced with a blaring rendition of
"Cadillac Ranch"?

The project description indicates that the winery needs to be developed to maintain a "family
vineyard". Not so. The owner of the vineyard is, according to Forbes magazine, a billionaire who
made his money iri Oil and now resides in Beverly Hills/Bel Aire. The proposed project is a money
making venture--plain and simple.

SEWAGE TREAjI‘MENT PLANT/EFFLUENT HOLDING PONDS

THE LOCATIO;Y OF THE EFFLUENT HOLDING PONDS WOULD BE A DISASTER,
AND WE ARE ADAMANTLY OPPOSED TO THEM.

i




We have attached under exhibit A a copy of the actual map existing in the DEIR. We have "roughed
up" a location of many of the surrounding neighbors houses. The prevailing wind will blow the
smell from the effluent holding ponds directly into these existing houses. This is unacceptable.

The proximity to*Los Berros Creek is an additional problem with the proposed location of the
effluent ponds. In the DEIR at WW 1-4 system failures are described in terms such as "WHEN
THEY OCCUR", NOT "IF". When a failure of these ponds occur, they will spill directly into the
creek and spread, contaminating our groundwater.

The effluent holding ponds pose other dangers as well. Clearly, mosquitos will be drawn to the
water, and the County of San Luis Obispo has reported the presence on the West Nile Virus.
Additional potential risks from the water include, without limitation, 1. Pathogens 2. Viruses 3.
Bacteria 4. Protozoa 5. Helminths (tape worms) 6.Trace organics and Heavy Metals 7.
Endocrine disrupting Chemicals and 8. Pharmaceutically-Active Compounds.

‘We have attached as exhibit B-photographs of the location of the proposed effluent holding ponds
in respect to the proximity to our home. We have worked hard to make this property attractive, with
gardens and orchaids. We spend a great deal of time outside enjoying the work and the fruits of our
labor. To view these holding ponds and more importantly and significantly to smell them will
constitute a nuisarice and undermine our well-being. We believe that our property value along with
the property values of our neighbors in the vicinity will be negatively impacted.

We have attached as exhibit C the California Supreme Court Case styled Michael C. Varjabedian
v. City of Madera, 20 Cal 3d 285. Plaintiffs sued alleging that their property values had been
diminshed by the;construction and operation of a waste water treatment plant. Specifically, the
Varjabedians noticed septic smells which were significant eminating from the waste water some 600
feet away. (The plant emitted odors which were blown onto the plaintiff's property by the prevailing
winds.) Recovery:was sought for permanent diminution in the value of their property caused by the
nuisance, as well,as compensation for personal discomfort. THE CALIFORNIA SUPREME
COURT FOUND FOR PLAINTIFF. This case is solid precedent for the State of California, and
incredibly on point with the Laetitia project. Liability herein could attach to many defendants
including the Developers, Proposed Homeowners Association and to the homeowners personally.
It should be notedithat the houses in the proximity of Laetitia's proposed effluent holding ponds are
all up-scale million dollar + homes.

4

We are not suggesting litigation, nor threatening it, but merely point out it's potential.
ggestng litig g yp P

It is clear that the developers have placed these holding ponds as far away from their homes as
possible. This, in-order to obviate any problems for them regarding sight and smell. Clearly, if a
burden arises from the placement of the sewage treatment plant and effluent holding ponds, the
burden should be shouldered by the development and not placed on innocent third parties.

We believe that ANY Sewage Treatment Plant should be denied.

CONCLUSION

{




In conclusion, we believe that the Laetitia project should be denied in total. The many aggravating
factors are simply too great to mitigate. Assuming arguendo that some portion is allowed to proceed,
the project as proposed should not be approved. It is far too large and out of character with it's
surroundings. Additionally, the sewage treatment and effluent ponds should be eliminated. Rather,
any prospective plan for this project should be significantly scaled back and require individual
septic tanks (See the alternative for 7 parcels). Such action would mitigate traffic and water
concerns as well. ’

N

DAVID & LINDA RICHARDS
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ﬁf} Cal.2d 285, 23592, Varjabedian v. City of Madera
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20 Cal.3d 285
' 142 Cal.Rptr. 429, 572 P.2d 43
Michael C. VARJABEDIAN et al., Plaintiffs and Appellants,
V.
CITY OF MADERA, Defendant and Appellant.
S.F. 23592.
% Supreme Court of California
Dec. 9, 1977.
In Bank
Rehearing Deniéd Jan. 5, 1978.
Superior Court oif Madera County, No. 18659, Dean C. Lauritzen, Judge. Il
Page 286 |
[Copyrighted Materia} Omitted]
Page 287 A
[Copyrighted Materiai Omitted]
Page 288 |
Sherwood, Denslow & Green, Madera, for plaintiffs and appellants.

Axel E. Christiaﬁsen, City Atty., Parichan, Krebs, Renberg & Eldridge, Parichan, Renberg &
Crossman, Fresno, and Bartow & Christiansen, Madera, for defendant and appellant.

MOSK, Justice :
Defendant City of Madera appeals from a judgment awarding plaintiffs approximately $73,000 for

damages caused by the city's operation of a sewage treatment plant near plaintiffs' property. Recovery
'was on a nuisance theory Plaintiffs cross-appeal from a

http://www jurisearch.com/newroot/Case.asp?pmt=1& 7/29/2013




£ZU Ldlod 4060, £30Y2, Varjabedian v. CIty OI iviaacra Page 2 ot'Y

Page 289
judgment on the pleac:lings for defendant on plaintiffs' cause of action in inverse condemnation.

We conclude that the court erred in its instructions on the measure of nuisance damages, but the
error was not prejudicial Defendant's other allegations of error are not meritorious, and thus the
judgment on the nulsance theory must be affirmed. However, defendant's motion for judgment on the
pleadings on the i 1nverse condemnation claim should have been denied, and therefore the judgment on

that count must be reversed (1]

Plaintiffs Mlchael and Judith Ann Varjabedian acquired a vineyard of approximately 80 acres in
Madera County, and in 1971 moved onto the property with their three children. In 1972 defendant city
began operation of a new waste water treatment plant on land located some 600 feet from plaintiffs'
residence. The plant emits odors which are blown onto plaintiffs' property by the prevailing winds.

The Varjabedians noticed septic smells on their property as soon as sewage was delivered to the
new plant in June 1972. There followed a lengthy period during which they repeatedly complained of
the odors to city officials and were told that corrective efforts were being made and assured that the
plant would eventuallﬂi be odor-free. On advice of counsel, Michael Varjabedian began to keep a log of
the occurrence and intensity of the smells, and of his attempts to persuade the city to remedy the
situation. Finally, in July 1973 the instant lawsuit was filed against the city by all five family members.

In their complanit plaintiffs set forth four theories of recovery: negligence in the design,
construction and operation of the plant; maintenance of a nuisance; maintenance of a dangerous and
defective condition; and inverse condemnation. When the case came to trial in June 1974, plaintiffs
voluntarily dismissedfﬁ;the causes of action for

Page 290

negligence and maintenance of a defective condition. [2] The remaining two counts were the object of
defendant's motion for judgment on the pleadings. The trial judge granted the motion as to the inverse
condemnation theory, stating his belief that recovery on that cause required "physical damage to the

property."
i

As to the nulsance cause of action the motion was denied, and the case went to trial on that theory.
Plaintiffs sought reco{/ery for permanent diminution in the value of their property caused by the
nuisance, as well as c%)mpensatmn for personal discomfort. (Komoff v. Kingsburg Cotton Qil Co. (1955)
45 Cal.2d 265, 271-275.) They further sought special damages for the anticipated loss of a Cal-Vet loan
(Mil. & Vet. Code § 984 et seq.) which financed the purchase of the bulk of the vineyard. In support of
this claim, plaintiffs contended they would be compelled to move off the property and would therefore

forfeit their loan unde*r Military and Veterans Code section 987.2. [2] Damages were requested to cover
the cost of reﬁnancing‘ the land purchase at a higher rate.

The j jury returned a verdict for plaintiffs awarding damages as follows: $32,000 to the Varjabedians
for the loss in value of their real property;-$30,000 special damages for loss of the Cal-Vet loan; and
$11,000 other damages distributed among the five named plaintiffs. -

1

I

Defendant reliesziupon alleged error in the instructions to the jury regarding the measure of property
http://www.jurisearch.com/newroot/Case.asp?prnt=1& 7/29/2013
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damage for which thé city could be liable in nuisance. (4] The challenged instruction read: "In
determining the compensation, if any, to be awarded Plaintiffs for damage to their property proximately
caused by a permanent nuisance, in addition to

Page 291 :

other damage as to ngtich I have instructed you or will instruct you, they are entitled to recover the
difference, if any, in the present fair market value of the property as the same would have been without
the construction of thé sewage treatment plant by the City of Madera, and the present fair market value
after said plant was constructed and put into operation."

This instruction, defendant urges, allowed the jury to include in its calculation of damages a loss of
real property value caused by city operations which by statute do not constitute a nuisance. Civil Code
section 3482 provides that "Nothing which is done or maintained under the express authority of a statute
can be deemed a nuisance," and the construction of sewage treatment plants by cities such as Madera is

admittedly authorized; by statute. (See Gov. Code, §§ 39040, (2] 40404, 43601, 43602, 54301, 54309,
54309.1, and 54341.);

However, the ex¢ulpatory effect of Civil Code section 3482 has been circumscribed by decisions of
this court. In Hassell v. San Francisco (1938) 11 Cal.2d 168, 171, 1022, we said: " 'A statutory sanction
cannot be pleaded in justification of acts which by the general rules of law constitute a nuisance, unless
the acts complained of are authorized by the express terms of the statute under which the justification is
made, or by the plainést and most necessary implication from the powers expressly conferred, so that it
can be fairly stated thht the legislature contemplated the doing of the very act which occasions the
injury.' " This interprétation was reiterated in Nestle v. City of Santa Monica (1972) 6 Cal.3d 920, 938,
101 Cal.Rpir. 368, and we adhere to it in the case at bar. A requirement of "express" authorization
embodied in the statute itself insures that an unequivocal legislative intent to sanction a nuisance will be
effectuated, while avoiding the uncertainty that would result were every generally worded statute a

source of undeterminéd immunity from nuisance liability. 6]

Y
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Applying the foregoing standard, we reject defendant's theory that the general authorization of
municipal construction of sewage plants "expressly" sanctions the production of any particular level of
odors within the meaning of section 3482. None of the Government Code statutes under which the city
claims to act mention$ the possibility of noxious emanations from such facilities. Nor can we find that
~ such odors were authérized by the "plainest and most necessary implication" from the general powers
there conferred, or thdt it can be fairly said that the Legislature contemplated, to any extent, the creation
of a malodorous nuisance when it authorized sewage plant construction. Indeed, one object of such -
plants is to remove harmful and obnoxious effluents from the environment.

Defendant argue$, however, that the instruction also allowed the jury to consider effects of the
sewage plant on the market value of the Varjabedians' property caused by aspects of the plant other than
its production of odors. It is true that under the instruction, which simply calls for a comparison of the
market value of the Varjabedians' land before and after the construction of the plant, the jury could have
considered decreases 1n market value provoked by such considerations as the unappealing aesthetic
qualities of the sewer plant or anxiety caused by mere knowledge of its proximity. Undoubtedly, not all
of such factors fall within the definition of nuisance (fn. 4, ante ); in those respects, therefore, the
instruction failed to satisfy the requirements of the law of nuisance quite apart from any issue of

statutory authorizatioijx under Civil Code section 3482. LI To the extent that any of the factors did
i ;

http://www.juﬁsearclij.com/newroot/Case.asp?prnt=1& 7/29/2013
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constitute a nuisance but were expressly authorized by statute, the instruction erred in allowing their
inclusion in the measure of damages.

We decline to spbculate however, on which of the potentlally depresswe effects of sewer plant
construction on propeity values other than odors constitute nuisances, or if nuisances, which are
expressly authorized, because of our belief that any error in the instruction in this case was not
prejudicial to defendant. (Cal.Const., art. VI, § 13; Code Civ.Proc., § 475.) There was no evidence of
negative impact on plaintiffs' property value, to which the jury was exposed, which did not

Page 293 !

relate directly to the oﬁors The only testimony regarding the nonolfactory impact of the sewer plant was
that of defendant's expert one Freeman, who estimated that in the absence of constant foul odors there
was no depreciation of the farmland. The testimony of plaintiff's expert, one Salaberry, that the sewage
plant had caused a deprecmtlon of $56,000 was based solely on the existence of the smells. Indeed, the
court kept Salaberry's{written report from the jury because it contained language which might have
misled the jury into e§t1mat1ng damages before and after the construction of the plant rather than before
and after the emission of odors. And although the challenged instruction gave some sanction to the jury's
consideration of preci%ely the same erroneous comparison, this tendency was minimized by other

instructions which tled damages to those proximately caused by a permanent nuisance. (8 In the light of
the evidence and the totahty of the court's instructions, the potential for prejudice contained in the
erroneous instruction on damages was minimal. We do not believe the error was "likely to mislead the
jury and thus to becorne a factor in its verdict." (Henderson v. Harnischfeger Corp. (1974) 12 Cal.3d
663, 670, 117 Cal. R;}ir ,5,357)

II

Defendant further contends that the awards of damages for loss in value of the Varjabedians' real
property and for the personal discomfort of the individual plaintiffs were unsupported by the evidence.
To the contrary, the récord reveals substantial evidence to sustain the verdict in this regard. (Crawford v.
Southern Pacific Co. (1935) 3 Cal.2d 427, 429.) The testimony of each of the plaintiffs as to the
discomfort caused by the smells was corroborated by several witnesses, while the continuing occurrence
of the stench was doctimented in tedious detail by Michael VaI]abedlan s recollection fortified by his
log. The intensity of the odors found reflection in log notations ranging from "smell" to "very bad" to
"horrible." Even when classified as mere "smell," plaintiff testified that the aroma was offensive enough
to destroy the comfort and enjoyment of his home and property. At other times "it
Page 294 ‘

i

was about as much as'ga person could stand, you could not be in it too long. You would have to go
somewhere for relief.” 2] Physical reactions of plamtlffs included burning of the eyes and nausea. From
this evidence the jury: could have concluded that a nuisance existed which was permanent in nature.
(Kornoff v. ngsburg Cotton Oil Co. (1952) supra, 45 Cal.2d 265, 268-271.)

As for the depreélatlon in the value of the land, plaintiffs' expert estimated the decline at $56,000,
nearly twice the jury's ultimate award. While defendant objects to the inclusion in this figure of the loss
incurred if the prem1s%s were uninhabitable and hence salable only to an absentee farmer, it appears this
factor would appropriately be considered by a prospective purchaser and could properly be included in
the estimated decline in market value.

o bt At

i
http://Www.jurisearclé.com/newroot/Case.asp?prnt=1& 7/29/2013
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H

Defendant accompanies its claim of evidentiary insufficiency with an allegation of excessive
damages. This contention was initially presented to the trial court and rejected, in connection with
defendant's motion for a new trial. The judge's decision in this respect is entitled to great weight.
(Bertero v. National General Corp. ( 1974) 13 Cal.3d 43, 64, 118 Cal.Rptr. | 84.) Upon review of the
record, we do not find the awards for either the loss of real property value or the personal discomfort of
plaintiffs to be excessive.

¥

I

;
Defendant next aZsserts that plaintiffs' recovery for the anticipated loss of their Cal-Vet loan was

speculative and therefore improper (Civ.Code, § 3283). (19 The trial court treated the certainty of the
future loss of the loanias a question of fact for the Jury, and instructed as follows: "If, under the evidence
you should find that there is a permanent nuisance,

Page 295

and if you further find that it is reasonably certain that plaintifFs michaEL c. and Judith Ann
Varjabedian will by réason thereof move from their property, then you may consider any damages that it
is reasonably certain they will suffer from the loss of their Cal Vet loan." The submission of the issue to
the jury as a question ‘of fact was proper (Zerbo v. Electrical Products Corp. (1931) 212 Cal. 733, 735-
736), and the instructﬂon requirement of "reasonable certainty" satisfied Civil Code section 3283. (Ct.
Bellman v. San Francésco H.S. Dist. (1938) 11 Cal.2d 576, 588.)

The evidence suf;ported the jury's conclusion as to the certainty of the future damages. Michael
Varjabedian testified there was "no way" his family could stay on the farm, and the unsuitability of the
premises for human habitation was confirmed by the testimony of Salaberry and at least one other
witness. Furthermore, Military and Veterans Code section 987.2 (fn. 3, ante ) was properly introduced as
evidence that, if forced to move, the Varjabedians would lose the Cal-Vet loan. For the first time on its
motion for new trial defendant offered an affidavit from an official of the Department of Veterans
Affairs, which, while affirming that the Varjabedians would forfeit their loan if forced to move, also
stated in part that "it is possible that a veteran's application for a new and different loan upon a different
property would be favorably considered and granted." Whatever the probative value of this evidence on
the issue of future darhages, it should have been presented at trial.

The total amount:f of damages awarded for loss of the loan was adequately supported by testimony
of plaintiff's expert, a ;fbanker, that this was the present value of the additional obligations the

Varjabedians would incur if forced to refinance their farm. We do not find the amount excessive. L]
i

For the above reésons, we affirm in its entirety that portion of the judgment which awards plaintiffs
damages in nuisance. ;
t
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v

We turn now to plaintiffs' appeal from the judgment on the pleadings entered against their claim in
inverse condemnation. Despite plaintiffs' successful nuisance recovery, we cannot say on the basis of the
record before us that the challenged ruling, if erroneous, was necessarily harmless. (See, e.g., Holtz v.
San Francisco Bay Area Rapid Transit Dist. (1976) 17 Cal.3d 648, 657, 131 Cal.Rpir. 646 (prejudgment
interest); see also id. %t pp. 651-656, 131 Cal Rptr. 646, and Code Civ.Proc., § 1036 (formerly § 1246.3)

;
http://www.jurisearclﬁcom/newroot/Case.asp?pmt=1 & 7/29/2013




20 Cal.3d 285, 23592; Varjabedian v. City of Madera rageoory
(recovery of certain li;tigation expenses).) We therefore reach the issue whether the court erred in
denying plaintiffs' claim in inverse condemnation.

Article I, section 19 (formerly art. I, § 14) of the California Constitution requires that "just
compensation” be paid when "private property" is "taken or damaged for public use." In this case, the
trial judge gave as his reason for denying compensation under this provision plaintiffs' failure to allege
"physical damage to the property" or a "trespass." Defendant urges no other grounds in support of the
judgment, and we consider none.

In assessing whether plaintiffs' allegations may serve as a basis for inverse liability, we note that
physical damage to property is not invariably a prerequisite to compensation. (See Breidert v. Southern
Pac. Co. (1964) 61 Cal.2d 659, 39 Cal.Rptr. 903; Southern Cal. Edison Co. v. Bourgerie (1973) 9 Cal.3d
169, 107 Cal.Rptr. 76:) Rather, the determination of the scope of the just compensation clause rests on
its construction " 'as a matter of interpretation and policy.' " (Holtz v. Superior Court (1970) 3 Cal.3d
296, 303, 90 Cal.Rptr. 345, 349, 445 (hereinafter Holtz I).) The contending policies which guide that
construction have ofteén been described as follows: " 'on the one hand the policy underlying the eminent
domain provision in the Constitution is to distribute throughout the community the loss inflicted upon
the individual by the making of the public improvements. . . . On the other hand, fears have been
expressed that compensation allowed too liberally will seriously impede, if not stop, beneficial public
improvements because of the greatly increased cost.' " (Albers v. County of Los Angeles (1965) 62
Cal.2d 230, 263, 42 Cial.Rptr. 89, 96, 136, quoting from Bacich v. Board of Control (1943) 23 Cal.2d
343, 350.) : v

1
Several factors present militate in favor of a distribution throughout the relevant community of the

type of loss involved here.
]
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Plaintiffs' claim stems from the recurring violation of their property by a gaseous effluent. As such,
the injury is not far removed from those core cases of direct physical invasion which indisputably
require compensation, (See, e.g., Frustuck v. City of Fairfax (1963) supra, 212 Cal.App.2d 345, 369-
370, 28 Cal Rptr. 357; Podesta v. Linden Irr. Dist. (1956) 141 Cal.App.2d 38; United States v. Causby
(1946) 328 U.S. 256,66 S.Ct. 1062, 90 L.Ed. 1206; Michelman, Property, Utility, and Fairness:
Comments on the Ethical Foundations of "Just Compensation" Law (1967) 80 Harv.L.Rev. 1165, 1226-
1229.) Thus, damage from invasions of water or other liquid effluents often provides the basis for
inverse liability. (See, e.g., Bauer v. County of Ventura (1955) 45 Cal.2d 276; Clement v. State
Reclamation Board (1950) 35 Cal.2d 628; Sheffet v. County of Los Angeles (1970) 3 Cal.App.3d 720,
84 Cal.Rptr. 11; Ambrosini v. Alisal Sanitary Dist. (1957) 154 Cal. App.2d 720.) [L2] Moreover,
plaintiffs' complaint which includes, inter alia, the claim that their land was made "untenantable for
residential purposes" is clearly sufficient to depict a permanent and "substantial impairment" in their use
of the land. (Cf. Breid;ert v. Southern Pac. Co. (1964) supra, 61 Cal.2d 659, 39 Cal.Rptr. 903.)

At the same timef, fears that "compensation . . . will seriously impede, if not stop" the beneficial
construction of sewage treatment plants might be realized if courts were to award compensation for
every objectionable ofor, however insubstantial or widely dispersed, produced by such facilities. But the
problem of reconciling this consideration with the competing policy of loss-distribution is not presented
in its most difficult form by the appeal of the present judgment, since it appears from the Varjabedians'
allegations that their property may have been peculiarly burdened by the odors so as to bring the case
within the doctrine ot‘%Richards v. Washington Terminal Co. (1914) 233 U.S. 546, 34 S.Ct. 654, 58
L.Ed. 1088. In Richards the plaintiff complained of "inconvenience . . . in the occupation of his

http://www.jurisearchl'.com/newroot/Case.asp?prnt=1& 7/29/2013
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property" caused by "éases and smoke" emanating from a nearby railroad. (Id. at p. 549, 34 S.Ct. at p.
655.) The United States Supreme Court ruled that under the "taking" clause of the Fifth Amendment to
the federal Constitution, the plaintiff could not recover for "those consequential damages that are
necessarily incident tg proximity to the railroad . .. ." (Id. at p. 554, 34 S.Ct. at p. 657.)

I
<

Page 298 }

1

Yet the landowngr was entitled to compensation for "gases and smoke emitted from locomotive
engines while in (a) tunnel, and forced out of it by means of (a) fanning system through a portal located
so near to plaintiff's property that these gases and smoke materially contribute to injure the furniture and
to render the house less habitable than otherwise . .. ." (Id. at p. 551, 34 S.Ct. at p. 656.) Construing
federal statutes immunizing the railroad from nuisance liability "in light of the Fifth Amendment" the
court concluded "they do not authorize the imposition of so direct and peculiar and substantial a burden
upon plaintiff's property without compensation to him." (Id. at p. 557, 34 S.Ct. at p. 658; see generally
Stoebuck, Nontrespassory Takings in Eminent Domain (1977) pp. 156-158.)

i
Of course, Richards may be distinguished from this case with respect to the nature of the public
facility involved, or on the ground that there is no device here which directs the noxious gases onto
plaintiffs' property. However, such factual differences do not render the underlying principle of Richards
inapplicable to the problem at hand, particularly when it is considered together with the California
Constitution, which protects a somewhat broader range of property values from government destruction
than does the analogous federal provision. (See Reardon v. San Francisco (1885) 66 Cal. 492, 501;
Bacich, supra, 23 Cal,2d at p. 350; Van Alstyne, Statutory Modification of Inverse Condemnation: The
Scope of Legislative Power (1967) 19 Stan.L.Rev. 727, 768-776.) If a plaintiff can establish that his
property has suffered a "direct and peculiar and substantial" burden as a result of recurring odors
produced by a sewagg facility that he has, as in Richards, been in effect "singled out" to suffer the
detrimental environmental effects of the enterprise then the policy favoring distribution of the resulting
loss of market value is strong (Holtz I, supra, 3 Cal.3d at pp. 303-304, 90 Cal Rptr. 345) and the
likelihood that compensation will impede necessary public construction is relatively slight. In these
circumstances, the necessity of breathing noxious sewage fumes may be a burden unfairly and

unconstitutionally imposed on the individual landowner. (3]

Page 299 ?
i

Here plaintiffs allege their farm was directly in the path of the odors as they were blown from
defendant's facility by the prevailing winds. Plaintiffs should have been given the opportunity through
amendment of their pleadings if necessary (cf. Maclsaac v. Pozzo (1945) 26 Cal.2d 809, 815) to
demonstrate that the Burden on their farm was sufficiently direct, substantial, and peculiar to come
within the principle of Richards, as applied above. On that showing the Varjabedians can base a claim in
inverse condemnatior. [L2] 1t follows that the trial court's judgment on that count must be reversed. (See
Dragna v. White (195:5) 45 Cal.2d 469, 470; Chas. L. Harney, Inc. v. Contractors' Bd. (1952) 39 Cal.2d
561, 565.) S

The judgment is famended by adding thereto a paragraph dismissing the fourth cause of action of
the complaint (inverse condemnation) and awarding judgment thereon to defendant. The portion of the
judgment thus added is reversed. The remainder of the judgment is affirmed. Plaintiffs shall recover
their costs on appeal. -

BIRD, C. J.,, and%?TOBRINER, CLARK, RICHARDSON, MANUEL and THOMPSON (HOMER
B.) (Assigned by the Chairperson of the Judicial Council), JJ., concur.
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Rehearing deniecz‘i; BIRD, C.J., did not participate.

NOTES: '

3

(ZlAssigned by Chairman bf the Judicial Council.

[IThe motion for judgment on the pleadings was orally granted at the outset of trial. A minute order to this effect was
entered, but the ruling was not carried over into the formal judgment recorded in the judgment book. Although the minute
order was not appealable (Old Town Dev. Corp. v. Urban Renewal Agency (1967) 249 Cal.App.2d 313,317, 57 Cal.Rpix.
426), the court's failure tosinclude a dismissal of the cause of action in inverse condemnation in the judgment on the verdict
was inadvertent. In addition, the issues presented by the challenged ruling are briefed and ready for decision. In these
circumstances it is appropriate to preserve the appeal by amending the judgment to reflect the manifest intent of the trial
court, and we shall so ord{'?r. (Tenhet v. Boswell (1976) 18 Cal.3d 150, 153-155, 133 Cal.Rptr. 10, and cases cited.)

¥

A cross-complaint by the city against the designers and builders of the plant, as well as cross-complaints between those
cross-defendants, were severed for purposes of trial and are not before us on this appeal.

EMilitary and Veterans (fode section 987.2 reads, in relevant part, "The contract made between the department and
purchaser shall provide that the purchaser maintain the farm or home as his place of residence . . . ." A waiver of the
occupancy requirement "for a period not to exceed four years on a showing of good cause” is provided in section 986.35.

[41Civil Code section 3479 provides in pertinent part, "Anything which is injurious to health, or is indecent or offensive to the
senses, or an obstruction to the free use of property, so as to interfere with the comfortable enjoyment of life or property . ..
is a nuisance." '

3
ElSection 39040 of the G(fjvernment Code was repealed by Statutes 1974, chapter 426, section 3, page 1023. (See Cal. Law
Revision Com. com. to Gov. Code, §§ 39040-39374, 35 West's Annot. Gov. Code (1977 Supp.) p. 69.)

(]In support of its interprétation of section 3482, the city relies on Lombardy v. Peter Kiewit Sons' Co. (1968) 266

Cal Apn.2d 599, 605, 72 Cal.Rptr. 240. In Lombardy, the plaintiff complained inter alia of the fumes from a nearby freeway,
for which he sought nuisafice damages. The court sustained a judgment on demurrer for the defendants, citing section 3482.
However, the test of authorization stated in Hassell requires a particularized assessment of each authorizing statute in relation
to the act which constitutes the nuisance. Accordingly, generalizations drawn from statutes authorizing highway construction
may not be applicable to hunicipal waste water treatment operations. We need not determine here whether Lombardy errs in
applying the standard adof)ted in Hassell.

lTo avoid this error, the instruction should have directed a comparison of the market value of the property before and after
the creation of the nuisance, rather than before and after the construction of the plant.

(81Thus the general instructions read to the jury on the issue of damages contained the statement, "If, under the Court's
instructions you find that Plaintiffs, or any of them, are entitled to a verdict against Defendant, City of Madera, you must
award such Plaintiff damages in an amount that will reasonably compensate him or her for each of the following elements of
claimed loss or harm, provided that you find that it was, or will be suffered by him or her and proximately caused by the
Defendant by the maintenance of a permanent nuisance as hereinbefore defined." (Ttalics added.)

&

[2IThe testimony is remini‘fscent of Shakespeare's description in The Merry Wives of Windsor: "The rankest compound of
villanous smell that ever offended nostril."
i

[:¢]Defendant relies on Friistuck v. City of Fairfax (1963) 212 Cal.App.2d 345, 367-368, 28 Cal.Rpir. 357, and Engle v. City
of Oroville (1965) 238 Cat App.2d 266, 47 Cal.Rptr. 630. Frustuck indeed states the rule on speculative damages, but
presents an inapposite factual situation in that the appellate court found no evidence of damage to the plaintiff's property
resulting from increased flowage of water across that property. In Engle, the plaintiffs claimed damages for loss of
prospective profits from ajmotel which had yet to be built and for which they had no contractual arrangement or financial
backing damages considerably more speculative than those the Varjabedians face regarding loss of their loan.

}

i
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[:UDefendant, for the firstitime in its reply brief; raises the argument that plaintiffs should have been required to minimize the
damages involved in refinancing the Cal-Vet loan, either by selling their farm and purchasing another on which a Cal-Vet
loan could be obtained, or'by applying for a temporary waiver of the residency requirement as provided in Military and
Veterans Code section 986.35. Obvious reasons of fairness militate against consideration of an issue raised initially in the
reply brief of an appellant{ (Hibernia Sav. and Loan Soc. v. Farnham (1908) 133 Cal. 578, 584; Kahn v. Wilson (1898) 120
Cal. 643, 644.) We therefo;ire do not consider the issue here.

(21While many of these cﬁses involve permanent changes in the physical contours of land or physical damage to crops not
present here these factors have not been regarded as indispensable in other cases in which recurring invasions of waters
impair the use and thereby the value of property. (See Dunbar v. Humboldt Bay Mun. Wat. Dist. (1967) 254 Cal App.24d 480,
62 Cal Rptr, 358.) i

[(3IDefendant relies on two cases in which inverse compensation was denied landowners who claimed damage from the
construction of nearby freeways, including damage from fumes: People v. Symons (1960) 34 Cal.2d 833, 9 Cal. Rplr, 363,
and Lombardy v. Peter Kiewit Sons' Co. (1968) supra, 266 Cal. App.2d 599, 72 Cal Rptr, 240. (Lombardy was disapproved in
Southern Cal. Edison Co. v. Bourgerie (1973) supra, 9 Cal.3d 169, 175, 107 Cal.Rptr. 76, to the extent inconsistent with that
opinion.) However, in neither Symons nor Lombardy did the landowners' allegations reveal the possibility of "direct and
peculiar and substantial" damage from fumes within the meaning of Richards. (See Symons, supra, at p. 860, ¢ Cal Rptr, 363,
discussed in Breidert v. Southern Pac. Co. (1964) supra, 61 Cal.2d at p. 666, 39 Cal.Rpu. 903; Lombardy, supra, at pp. 602-
603, 605, 72 Cal.Rptr, 240.) Symons (at p. 860, 9 Cal.Rptr. at p. 366) specifically denied recovery for "the general
diminished property values due to the construction of the freeway . . . ." (Italics added.)

i4lIndeed, we note that evidence was taken at the trial on the nuisance theory which tended to show that the stench of which
the Varjabedians complain did not affect other surrounding properties.

_________________ i;
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